PROPOSAL 
Pursuant to Article 180 paragraph 8 of the Law on Maritime Safety (Official Gazette of Montenegro 62/13), at its session held on __ __2014 the Government of Montenegro adopted the following 
DECREE 
ON MORE DETAILED PROCEDURE AND MANNER OF CONDUCTING INVESTIGATIONS INTO MARINE CASUALTIES AND INCIDENTS

Article 1

This Decree shall regulate in more detail the procedure and manner of conducting investigations into marine accidents and incidents, more detailed qualifications and requirements to be fulfilled by the lead investigator, manner of notification, organization and method of work of independent experts. 
Article 2

            This Decree shall be applied to marine casualties and incidents that involve ships flying the flag of Montenegro, or occur within internal waters and territorial sea of Montenegro and involve other interests of Montenegro. 

Article 3

This Decree shall not apply to marine casualties and incidents involving only:
- war ships and ships for carrying troops, other ships or vessels operated by state administration authorities and used only on government non-commercial service;
– vessels without their own means of propulsion;
– wooden ships of primitive build;
– yachts and boats not engaged in commercial service;
– fishing vessels with a length of less than 15 meters; 
– fixed offshore drilling units.


An entity designated by the government administration authority in charge of defence affairs shall participate in the investigation into marine casualty or incident that involved a war ship. 
Article 4

           For the purpose of this Decree:

1) IMO Code means the Code for the Investigation of Marine Casualties and Incidents of the International Maritime Organization;

2) Very serious casualty means a casualty which involves total loss of the ship, loss of life due to casualty or incident or severe pollution of sea caused by ship operation;

3) Serious casualty means a casualty which occurred due to a fire, explosion, collision, grounding, contact, heavy weather damage, ice damage, hull cracking or hull defects, which: 

· disables the operation of main engines, causes severe structural damage (such as penetration of the hull under water), renders the ship unfit to continue its voyage;

· causes marine pollution (by spilling harmful substances from a ship of 50 tonnes or more); and/or 
· causes a breakdown or damage to the ship which requires towage or shore assistance;
4) vessel means a ship, technical vessel, yacht and boat;
5) interested state means a state:

· which is the flag State of a ship involved in a marine casualty or marine incident;

· in the territorial sea or internal waters of which a marine casualty or incident occurred;

· whose environment was severely or significantly damaged by marine casualty or incident (including the environment of its territory recognized under international law);

· whose environment might be severely polluted (including the environment of its territory recognized under international law) by marine casualty or incident;

· which is threatened by damage to its artificial islands, installations or structures over which it is entitled to exercise jurisdiction; or 
· whose nationals lost their lives or suffered serious injuries as a result of marine casualty or incident; or 
· that has information which are useful for investigation; and 
· that for rational reasons has an interest in conducting the investigation;

6) voyage data recorder means a device that records the data about ship voyages and used to identify the causes of marine casualty (hereinafter referred to as: VDR);

7) final recording medium means a device used for storing ship voyage data, which would be available after the ship sinking (hereinafter referred to as: FRM);

8) EMCIP (European Marine Casualty Information Platform) means the European electronic database set up for storing and analyzing data on marine casualties and incidents;

9) Safety recommendation means any proposal of the Investigation Committee (hereinafter referred to as: the “Committee”), that should be carried out during the registration of ships and technical supervision; 

10) IMO guidelines mean the guidelines on the fair treatment of seafarers in the event of a maritime accident. 
Article 5

The investigation of marine casualty or incident (hereinafter referred to as: Safety investigation) shall be carried out in order to identify the causes to marine casualty or incident with a view to preventing or reducing the possible recurrence of marine casualties or incidents in the future and improving maritime safety and protecting marine environment against pollution.
Safety investigation shall involve the collection and analysis of evidence, identification of the causes of marine casualties and incidents, and, where necessary, the preparation of safety recommendations.  
In case of a marine casualty or incident involving the ship flying the flag of Montenegro outside the internal waters and territorial sea of Montenegro, the master shall promptly notify in writing the state administration authority in charge of maritime affairs (hereinafter referred to as: the Ministry). 
In case the casualty or incident involved the war ship, the master shall notify in writing the state administrative authority in charge of defence affairs, as well.  

The notification referred to in paragraphs 3 and 4 of this Article shall include the following:


1) name and flag of the ship;
2) IMO number of the ship and IMO number of the company;
3) type of marine casualty or incident;
4) position of the marine casualty or incident;
5) time and date of the marine casualty or incident;
6) number of injured, killed and/or missing persons;
7) consequences for people, property and environment;
8) data about other ships involved in the marine casualty or incident.

            After receiving the notifications referred to in paragraphs 3 and 4 of this Article, the Ministry shall notify all interested states not later than 24 hours from the receipt of the notification. 
Article 6

In case of a marine casualty or incident in the internal waters and territorial sea of Montenegro, the involved parties in the marine casualty or incident, their representatives, as well as the state administration authorities that hold information about the marine casualty or incident shall promptly notify the state administration authority in charge of the maritime safety (hereinafter referred to as: the administration authority) and Port Authority.

             Administration authority shall notify the Ministry, Committee, and the state administration authority in charge of the defence affairs if a war ship was involved in the marine casualty or incident. 

             In case of a marine casualty or incident involving a ship flying the flag of a foreign country, the Ministry shall notify the foreign country under whose flag the ship operates, and other interested states, within 24 hours from the receipt of such notification about marine casualty or incident.

Article 7

A safety investigation:


1) shall be conducted independently of investigations carried out by competent administration authorities to determine liability and apportion blame;

2) shall not be suspended or delayed by reason of investigations carried out by competent administration authorities or any other reason;

3) may be carried out in cooperation with other states conducting the investigations, or may be delegated to another state in accordance with the IMO Code;

4) shall be conducted under coordination of state administration authority and the European Commission.

A safety investigation shall be launched as promptly as is practicable after the marine casualty or incident occurs and not later than two months after its occurrence.

Article 8

A safety investigation shall be conducted by the Committee.

The Committee shall be managed by the Lead investigator. 

Lead investigator and appointed members of the expert team shall sign a statement declaring that they shall assume the responsibility to observe the principles of independency, impartiality and confidentiality in conducting the safety investigation. 

Article 9
The lead investigator may be a person who holds a certificate of competency for the master on ships of 3000 gross tonnage or more, or a certificate of competency for chief engineer of ships powered by main propulsion machinery of 3000 kW propulsion power or more with not less than five years of seagoing service in the capacity of deck officer, or engineer officer, or flag state inspector, port state control officer deputy, of which not less than two years of seagoing service in the capacity of deck officer or engineer officer.  

The lead investigator and expert team shall:
 
1) have free access to any relevant area or casualty/incident site as well as to any ship, wreck or structure including cargo, passengers, equipment or debris, without court order;

2) ensure timely recording (making lists of evidence, taking photos, surveying, measuring, etc.) and protection of gathered evidence; 
3) ensure supervision over the investigation, gathering and hiding of evidence, such as the wreck, debris of ship, cargo or equipment or other objects needed for the analysis and conducting of investigation;

4) perform the examination or analysis of gathered evidence referred to in point 2 of this Article and have free access to the results of such examinations and analysis;

5) have free access and copies of any relevant information and recorded data, including VDR data or FRM data, pertaining to a ship, voyage, cargo, crew or other persons, object, condition or circumstance;

6) have free access to the results of examinations of the bodies of victims of the marine casualties or incidents, or tests made on samples taken from the bodies of victims;

7) have free access to the results of examinations of or tests made on samples taken from persons involved in the operation of a ship or any other relevant person;

8) if necessary, interview witnesses in the absence of any person whose interests, according to the investigator’s opinion, could be considered as hampering the safety investigation;


9) have free access to reports on ship surveys and issued ship documents in accordance with the law and relevant information held by the flag state, owner, ship operator or company, recognized organization or any other relevant party;

10) call for necessary cooperation through the Ministry with the aim to obtain assistance of the relevant authorities in the other states including flag-states and port authorities;

11) if necessary, cooperate with the ship owner, operator or company, master and chief engineer officer in investigating activities necessary for safety investigation.
Article 10
In the case of serious casualties the Committee shall carry out a preliminary assessment in order to decide whether to undertake a safety investigation or not. 
 The Committee, by its preliminary assessment, decides not to undertake a safety investigations, the reasons for that decision shall be explained, and the European Commission shall be notified thereof. 
            When making the preliminary assessment referred to in paragraphs 1 and 2 of this Article, the Committee shall take into account the seriousness of the marine casualty or incident, the type of ship and/or cargo involved, as well as the potential impact of safety investigation to lead the prevention of future marine casualties and incidents. 
Article 11
A safety investigation shall be carried out separately for each very serious marine casualty if:
1) the marine casualty involved a ship flying the flag of Montenegro, irrespective of the location of the casualty; or 

2) the marine casualty occurred within the areas where Montenegro holds sovereign rights irrespective of the flag of the ship or ships involved in the casualty;
 
3) there is a substantial interest of Montenegro, irrespective of the location of the casualty or of the flag of the ship or ships involved in the casualty. 

Article 12
In case of serious and very serious casualties in the territorial sea and internal waters of Montenegro not involving a ship under the flag of Montenegro, the Committee shall establish contact with the competent entities of interested states with the purpose to agree which state shall lead the safety investigation in order to avoid parallel safety investigations.
The Government of Montenegro may delegate the task of safety investigation to another state in case of a marine casualty:

1) which involved the ship under the flag of Montenegro at open seas, or in the internal waters and territorial sea of another state;

2) which occurred in the internal waters and territorial sea of Montenegro not involving the ship under the flag of Montenegro.
Article 13
A safety investigation shall be conducted in accordance with the IMO Code for the Investigation of Marine Casualties and Incidents.


            The Committee shall carry out the examination of seafarers involved in the maritime casualty or incident in accordance with the IMO Guidelines. 
Article 14
The Committee shall use the evidence gathered during the safety investigation only for the purposes of the investigation and for the requirements of competent state authorities aimed at protecting the interests of Montenegro, as follows:
1) witness evidence and other statements, reports and notes taken or received by the Committee in the course of the safety investigation;
2) documentation containing information about identity of persons who have given evidence in the course of the safety investigation;
3) personal information about persons involved in a marine casualty or incident, including information concerning their health.
In the course of the safety investigation, the Committee shall prepare a report including:

1) statements of persons gathered in the course of the safety investigation;

2) all information concerning the ship operation (orders and notifications), which were exchanged among persons involved in the ship operation;

3) all medical and personal information about persons involved in the maritime casualty or incident;

4) all reports about data analysis or evidence material gathered in the investigation, including the opinion of persons who performed the data analysis;

5) data collected from VDR and/or FRM.


Article 15
      
The Committee may cooperate with the European Commission in order to: 

1) enable mutual sharing of installations, facilities and equipment for the technical investigations of wreckage, ship equipment and other objects relevant to the safety investigation, including the extraction and evaluation of information from VDRs and other electronic devices;

2) provide technical cooperation, or share expertise needed to undertake specific tasks;

3) acquire and share information relevant for analyzing casualty/incident data and making appropriate safety recommendations;

4) follow-up safety recommendations and adapt the investigative methods to the development of technical and scientific progress;

5) establish rules on confidentiality of data obtained in the process of sharing witness evidence and the processing of data;

6) organize training for investigators;

7) promote cooperation with the investigative bodies or organizations of European Union Member States, other states and international maritime accidents and incidents investigation organizations.

Article 16
The interested states may take part in the safety investigation led by the Committee in accordance with the IMO Code and this Decree. 

            If the Committee takes part in the safety investigation led by another interested state, the Committee shall not carry out parallel safety investigation provided that the safety investigation is conducted under the IMO Code. 
Article 17
Parties involved in the marine casualty or incident shall undertake appropriate measures, if possible, in order to:

1) preserve ship documents, records and log books, data from charts, log books, electronic and magnetic recording and video tapes, including information from VDRs and other electronic devices relating to the period preceding, during and after the casualty or incident;

2) make available all extracted information from VDRs, in order to launch the investigation;
3) prevent any alteration of the information contained in charts, log books, electronic and magnetic recording and video tapes, including information from VDRs and other electronic devices relating to the period preceding, during and after the casualty or incident (adding or overwriting against existing data, copying, deleting, etc.);

4) prevent interference with any other equipment which are considered useful for safety investigation;

5) collect and preserve all evidence for the purposes of safety investigation. 
Article 18
After the completion of a safety investigation, the Committee shall prepare and publish the final Report on conducted safety investigation in accordance with the IMO Code guidelines.



The Report referred to in paragraph 1 of this Article shall be prepared and published within one year from the day of the occurrence of a marine casualty or incident. 
           If it is not possible to produce the final report within the time referred to in paragraph 2 of this Article, the Committee shall prepare and publish an interim report. 

            The report referred to in paragraphs 2 and 3 of this Article shall contain data given in Annex 1 which forms an integral part of this Decree.
Reports referred to in paragraphs 2 and 3 of this Article shall be published on the website of the Committee. 
The Committee shall notify the European Commission about the marine casualties and incidents using the format in Annex 2 which makes an integral part of this Decree. 
Article 19
If the Committee, in the course of a safety investigation, assesses that urgent action is needed at international or European Union level in order to prevent the risk of new casualties or incidents, the Committee shall notify the Ministry, International Maritime Organization (IMO) and/or the European Commission, in order to give alert about potential danger for other states and relevant entities.
Article 20
Provisions of paragraph 6 Article 18 of this Decree shall be applied from the day of the accession of Montenegro to the European Union. 
Article 21
The Rulebook on ship accident investigation (Official Gazette of the Federative Republic of Yugoslavia 57/98) shall be repealed on the day of entry into force of this Decree.
Article 22
This Decree shall enter into force on the eight day from its publication in the Official Gazette of Montenegro.
 

Number: 02-

Podgorica, __ ___ 2014 
The Government of Montenegro 
               Prime Minister 








 Milo Đukanović 
ANNEX 1

SAFETY INVESTIGATION REPORT 


The Safety Investigation Report shall include the following:

1. Basic data about the marine casualty or incident 
The basic data about the marine casualty or incident shall be composed of basic data that led to the marine casualty or incident, such as: time and place, when and how it happened, number of injured persons or victims, damage to the ship, cargo or environment occurred as a result of marine casualty or incident.
2. Facts 

The facts established by the Committee shall include the following information:

2.1 Ship particulars:
– Flag/register;
– Identification;
– Main characteristics;
– Owner/Company;
–Construction details;
– Minimum safe manning;
– Authorised cargo;
2.2 Voyage particulars 
– ports of call; 
–type of voyage;
– cargo information;
– manning;
2.3 Marine casualty or incident information:
– type of marine casualty or incident;
– date and time;
– location of the marine casualty or incident;
– external and internal environment;
– ship operation and voyage segment;
– place on board;
– human factor data;
– consequences (for people, ship, cargo, environment, other);
2.4 Shore authority involvement and emergency response:
– persons involved; 
– means used;
–speed of response;
– actions taken;
–results achieved.

3. Reconstruction of the marine casualty or incident 

The reconstruction of the marine casualty or incident includes all segments of the casualty or incident, in a chronological order leading up to, during and following the marine casualty or incident and the involvement of all important factors – environment, equipment, external agents.


The period required for the reconstruction of the marine casualty or incident depends on the time of particular events that occurred before and contributed to the marine casualty or incident.


4. Analysis 

The analysis shall include all elements of the marine casualty or incident processed in detail, providing the analysis of each event, documented by the results of any tests or examinations conducted during the course of the safety investigation, and including the proposed measures in order to prevent future marine casualty or incident.


The analysis should also cover the following issues:
-circumstances in which the marine casualty or incident occurred; 

- human erroneous actions and omissions, events involving hazardous material, environmental effects, equipment failure and external influences; 

- decisive factors relating to specific persons’ functions, shipboard operations, shore management or regulatory influences. 

Based on the analysis, the report shall reach conclusions by establishing all contributing factors, including the risk factors for which the existing defences aimed at preventing an accidental event and/or aimed at eliminating or reducing its consequences, are assessed to be either inappropriate or missing.
 


5. Conclusions

The conclusions should include statements about decisive factors that contributed to the marine casualty or incident (failure or defect of equipment, procedure omissions, inadequate materials, etc.), which have to be remedied in order to enhance and develop safety, for prevention of future marine casualties and incidents.


6. Safety recommendations 
Safety recommendations shall be derived from the analysis and conclusions after the completion of safety investigation, and related to regulations, procedures, inspection, management, health and safety at work, maintenance and repair work, training, shore assistance and emergency response.

Safety recommendations are addressed to the persons who are directly involved and have the opportunity to implement them (ship owners, companies, recognized organizations, maritime authorities, vessel traffic services, emergency bodies and first medical aid units, IMO and EU), with the purpose to prevent future marine casualties and incidents.



7. Appendices 

When appropriate, the following list of information shall be attached to the report in paper or electronic form: 
– photographs, films, audio recordings, charts, drawings, schemes,
– applicable standards,
– technical terms and abbreviations,
– special studies,
– other information. 
The safety investigation report shall not include any assumptions about possible blame and may not be used with the purpose to establish any type of legal liability and may not contain the identification of witnesses.  
ANNEX 2

MARINE CASUALTY OR INCIDENT NOTIFICATION 
1. Member state responsible / contact person 
2. Member state investigator 
3. Member state role 
4. Coastal state affected 
5. Number of substantially interested states 
6. Substantially interested states 
7. Notification entity 
8. Time of the notification 
9. Date of the notification 
10. Name of the ship 
11. IMO number/distinctive letters 
12. Ship flag 
13. Type of the marine casualty or incident 
15. Date of the marine casualty or incident 
16. Time of the marine casualty or incident 
17. Position – latitude 
18. Position – longitude 
19. Location of the marine casualty or incident 
20. Port of departure 
21. Port of destination 
22. Traffic separation scheme 
23. Voyage segment 

24. Ship operation 

25. Place on board 
26. Lives lost: 

- crew, 

- passengers,
- other, 

27. Serious injuries: 

- crew,

 - passengers, 

- other, 

28. Pollution 
29. Ship damage 

30. Cargo damage 
31. Other damage 
32. Brief description of the marine casualty or incident 
33. Brief description of the reasons not to undertake a safety investigation 
